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“compiltors of the Justinjan Digest have provided the first
{ the twelfth book with the heading: concerning things due,
fed a definite quantity of something or a certain sam of
ey-is claimed and concerning the condictio, In this title the
econd law takes up a special position. The high classical
Celsus draws our attention to a very peculiar situation.
yebody, in this case the you-persona, is apparently rather in
‘0f money since he approaches several persons requesting
to-lend him money, Thus, both a man called Titing and
persona are confronted with such a request. The attitude of
persena is not reluctant. However, he decides not to hand
the money he wanits to lend personally but to assign his
T to promise his debt to the you-persona in order to transfer
claim against the debtor in this way. When settling the
“the meney which is handed over on that occasion can be
ded as lent by the I-persona. No sooner said than done. The
Lor calls at the house of the you-persona and promiges him a
ain amount of money, viz. that which he owed the I-persona.
his point a problem arises. At the time of the stipulation the
ersona was in the supposition that he was dealing with
us’ debtor, which is not the case at all. Therefore, the central
tion of the text is: is the you-persona obligated towards the
risona ? Celsus’ answer is in the affirmative: the money will
e to be refunded. Not so much because a loan of money hasg
 effected but for another reason: my money has reached you.
-_Eﬁllat case it is good and fair that yom return it to me. The
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most gtriking words in the text are the ‘bonwm et aequUm’,
good and the fair’, which remind us of the well-known adage,
with which the first bock of the Digest starts. Without ident;.
fying ‘the good’ directly with the good faith of the bonge Fide;
fudicic or ‘the fair’ directly with the equity of the Praetorigy
law, it can be considered slightly odd that an action in this tey(
is based on ‘the good and the fair’; an action which during it
long existence has always been characterized outstandingly by
the fact that it has its foundations in strict law and in clvi]
law. In a recent study ('} eompletely dealing with the life and
legal method of the high classieal jurist Celsug, Hausmaningey
justly states that this seems inconceivable. The text takeg up
an exceptional position by lack of the transfer of ownership by
the I-persona to the borrower. Therefore a special name hag been
lended to the condictio here mentioned in later ages, and after
the jurist Publius Iuventins Celsus it has been called the ‘con.
dictio Tuventiane’. We have to put in here that the denomination
condictio Tuventiana is used for the first time only at the end
of the eighteenth century (®) and that its extension into an in-
dependent doctrine takes place with the nineteenth century Ger
man lawyers. Therefore, the question is justified whether it stil]
makes sense to maintain the denomination because it essentially
denotes only one occasional decision which has a gtrong casnistic
character. Nevertheless, various anthors still like to maintain the
name as Behrends recently did in his discussion of the Fest-
schrift fiir Werner Flume (°). The condictio I wventionae is also
Presented as an independent doctrine in a2 modern text-book by
¥eenstra (*), which is widely used at Dutch universities. In the

(1) Havsmanineer, H. Publius Tuventins COelsus, Persinlichkeit wnd
juristische Argumentation, in: Aufstieg wnd Niedergang der Rdémischen
Welt, Geschichie und Kultur Roms im Spiegel der neueren Forschung, 11,
Principat, Bd. 15, Hrsg, von Hildegard TEMPORINT, 1976, pp. 382-407,

(2) Conrany, J.L. De Juventiana condictione, rel. Marb, 1774 (mentioned
in MUrLENBRUCH, C.F, Doctrina Pandectarum, scholarum in wewat, Bruxel-
lis, 1838, p. 36189),

(3) 8Z 97 (1980), p. 464%,

(4) Frenstra, R. Romeinsrechtelijive grondsiegen van het Nederlands
privaatrecht, inleidende hoofdsinlken, Leiden, 19844, p, 170, Even SAVIGNY
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of time, Romanists have put forward varvious solutions
he problem the fext presents. Up to some decades ago the
was thought to be highly interpolated, but that conception
jot be maintained nowadays, In the above-mentioned article
gmaninger has compared this text with some two other texts
elgug in which the combination of ‘the good and the fair’ is
and on this basis he tries to reconstruct what special role
ords play in legal reasoning. On the other hand Kaser holds
¢ opinion in the first part of his clagsical manual on the
an Private Law that we can deduct from the words ‘the
and the fair’ that already in the classical age the condiciio
vailable to foreigners too (%). In the second part he tries
mﬂ the origin in other places, that is to say in the eastern
hools (¢). There the classical condictio is adopted, but more-
the concept of unjustified enrichment is generalized and
d-on moral philosophy and christian ethics. Although the
i§ characterized by many interesting aspects such as the
of the stipulation, the question whether the stipulation
d bave been abstract, the error of the you-persona, etc. we
have to confine ourselves to one point only, unfortunately.
fore, we would like to pay attention to some features from
xt and ask ourselves whether they point in the direction of
or praetorian law.

One of the most interesting aspects we have already men-
ed, viz, the lack of a datio. The text gives the impression that
ebtor has indeed paid the money which was asked for to the
ersona. This is not really stated, only the stipulation ig
ioned, but it is very probable because of the words ‘to re-
‘the money which reached youw’. The corresponding fext in
asilica and the Accursian gloss (') are completely clear in
respect. First a stipulatory promise was taken and later the

ady disapproved of the denomination condiciio Iuventiang. BAVIGNY,
oN System des hentigen Rémdischen Rechts, 3. Band, Berlin, 1840,
T,

Kasegr, M, Das Rémische Privatrechi, 12, p, 594°,

Kastr, o.c., 112, p. 422,

B. 23.1.82; the gloss sis: ef tandem hodbuisti ut infra. Accursius.
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money was paid., These facts cannot possibly be regardeq as g
datio. Atter all, every datio is preceded by agreement ag 1o the
object of the traungfer of property. Thus a negotivm CORIP Gy,
is required, a lawlul cotperation based on a valid agreement of
the will. This negotivm is denied in case something iy errg.
neously built on another person’s land, or in case a pupil Woul(
accept a payment not due without authority of his tutor (8.
Also in this case we cannot possibly be concerned with sne) an
agreement in view of the fact that the YOU-Persona was in orygy
with respect to his promisor’s creditor. As far as the datig ig
concerned, this should suffice, However, this text hag regularly
been associated with the adage that he too pays, who delegatelg
his debtor. Applied to thig case, this would mean that the
payment made by the deblor ig equal to a direct payment. 7,
our mind one shonld not jump to this conclusion. The rule can he
found in a text of Julian ), who, differently from Celsys,
belongs to the Sabinian scliool, and in a text of Ulpian (1), Thig
is not surprising. They take a flexible stand by regarding pay.
ment by the intermediary as direct payment. Also in this way
the obligation resulting from mutwum by means of an actual
handing over of money by the intermediary is accepted in texty
of Paul and Ulpian (). The latter refers to the opinion of Julian
and Aristo. Once more Sabinian and later classical jurists tend
to accept the performance of the intermediary both in the
making of payments as in the creating of certain obligations.
However, one cannot be certain if Celsus had the same opinion in
this regard. Added fo this, all these cases deal with delegations
to pay and not delegations to promise. In Roman law io promise
belongs with a total different category than to pay. In order to
make this clear we only need point to the 8C Velleignum. After
all, a woman is entitled to pay the dehts of others even if this
implies her own bankruptey, However, she is not entitled to
render herself Hable for the debts of others, not even for one

(8) KasEgr, 0.0, I2, p. 595,

(9 D, 46.1.18.

(10} D. 16.1.8.3.

(11) D, 45.1.126.2; D, 12.1.9.8,
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y. even if her properiy resembles that of Croesus. Although
ig:admits in hiz Tngtitutes to belong to the Sabinian school,
Iittle of the later classical flexibilify can be recognized in
ork. The causeless payment is mentioned in the same breath
the real contracts (), Summarizing we can therefore state
he required dafio is lacking. For this reason one should not
expect a condictio in this case.

Also the second characteristic has been discussed, viz. ‘the
and the fair’. We attach great importance to the earlier
ioned study by Hausmaninger. Here it appears that ‘the
and the fair’ is opposed to legal seience in a different text
ich Celsus is quoted by Paul (), that is to say, the motive
equity as opposed to the established jurisprudence. Celsus
ed the danger of a too formalistic application of positive law
ut resorting to equity solely. This also applies in onr case. Tt
d be unreasonable to withhold the I-persona an action.
antially ‘the good and the fair’ is a determining factor to
ch-a fair solution. The way in which that aim ig to be rvealized
e of complete control of juridical art, the technique, with
ch one approaches pronounced dogmatic notions of the posi-
degal order. All this is quite in the gpirit of Celsus’ own state-
that to know the laws does not imply to stick to the words
o the genius and the purpose of it (). In this way, how-
its has not been clarified yet why Celsus should conclude
E a condictio should be granted. We have the constant ten-
cy to associate ‘the good and the fair’, particularly in the
cial meaning Hausmaninger shows ug, with the correcting
ction of the praeiorian law or even with rhetorical pleas
ch the jurists refuse to inclnde in their professional advice.
‘text iy concerned with a correction of the positive law., Here
sus does use his own legal methodology and allows himself to
nspired by existing legal notions. In that case one can philoe-
pphize about the nature of the action. If the correction of the

(12) Gai. ITI, 91.
(13) D. 45.1.91.3.
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civil iaw is attributed to the Braetorian law one should locate
the correction of positive law rather in the prastorian law with-
out identifying ‘“the fair’ directly with equity.

3. Thirdly we can conclude that the granted action ig net
really mentioned anywhere in the text. According to us it is very
dubious whether putting this text under a heading which partly
exists of the words ‘concerning the condictio’ indeed guarantieg
that also this text originally deals with a condictio. Moreover,
the inscription mentions the fifth book of Celsus’ Digest ag 5
source, but according to Lenel this ig a writing error, Therefore,
the text is put in the Palingencsia in the sixth book. In generat
we know that Celsus’ Digest maintained the order of Hadrian’s
Edict. Where the fifth book is concerned, there are some doubtg
however. One finds there amonug other things the interrogatio in
iwre, parts of the law of procedure, and this should be ranged
in the second or the third hook. Tn addition to this Tenel hag
transferred another text from the fifth to the sixth book, which
later has been put under the title ‘de re tndicate’ () by the com-
pilers. 8o we have reasons to doubt the systematie of the fifth
book of Celsus’ Digest and the same time we query the condietio.

4. Furthermore Celsus strongly opposes two things in the
argumentation: not becanse I have lent, but... because the money
reached you. Is the opposition proposed by the text limited to
the motivation, or could one think of some other action? Does
Celsus say: there ig in any case a condictio, only the motivation
differs, or does he say: there is no action based on the contract
of mutuum, a condictio, but... We have already pointed out how
closely a high classical jnrist as Gains knows how to connect the
condictiones based on mubuum and payment not due. In the
Institutes they are mentioned as legal means to fulfil a real
obligation and also in the Digest they are greatly compared (19,
And if the story is true that Roman jurists think in terms of
legal means and not in terms of individual rights and the for-
mula seems to appear immediately in their minds, then one tends

(15) D. 42.1,11.
(16) I 44.7,5.3,
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conclude that the words ‘not becanse I have lent’ not only
"y there is no mutuum-contract, but more: there ig no con-
io:in this case, When one realizes that it holds good for the
gical law, in which the formulary procedure ig still the
ymmon way of instituting legal proceedings, that a condictio
- gondictio, that there iy only a formula, and there are no
matic differentiations as we know them in the Justinian
edieval extension, this text should strike one as odd. The
ry-idea that Celsus would remark: in thig case no condictio is
ed, but something completely different, that is to say a
ndwtw, is inconceivable, unless the granted action proves to be
fferent one.

n the fifth place one can agk oneself what meaning should
itached to the Latin verh ‘obligari’. Does it only refer to the
‘obligations? After all, Gaiug mentions only the civil con-
ts and delicts as causes of the obligation in the Institutes (7).
‘our opinion that the verb ‘obligari is also applicable to the
aetorian obligations. In the Digest Gaius mentions three sour-
of the obligation, viz. contract, offence and various other
s (). In this third category hLe includes e.g. the action ‘de
otis vel effusis’, which must definitely be regarded as a prae-
an action in view of the words ‘praetor ait’ with which the
ird title of the ninth book starts. Furthermore, the concept of
obligatio ew iure honorerio has become a common phrase
ng the later classical jurists.

‘A sixth question remaing whether the Latin verb “eddere’
hich is mentioned and in which the verb ‘dare’ can be recog-
ied wounld point to the word ‘dere’ in the formula of the con-
stio. After all Celsus himself has alleged in another text that
ddere’ also implies ‘dare’ although he makes this statement
practical sense, we think (). This argument, too, docs not
cessarliy lead us in the direction of a civil action of strict law.
e verb ‘dare’ appears in the formula of actions of good faith

17) Gai. TIT, 88.
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and in the formule in factum conceple of the actio depositi,
‘Reddere’ need not always be that technical, a praetorian actigy,
such as the actio rerum amotarum has as purpose restitution of
the removed things,

7. A seventh and last point is that we have been looking o
traces of pre-Justinianic law. In a scholiwm aseribed to Cyrillug
referring to the corresponding text in the Basilica, the action iy
laid down as a condicltio. We can ask ourselves whether Dre-
Justinianie law actually accepted the condictio without any
datio, Another scholium referring to the same text and aseribog
to Stephanus states the following: « If the you persona thought
he had spoken with my debtor, which is indeed true, one must
asgiune that there is in any case (dnhadn) a mulwwm-contract of
the money which had been paid to him earlier ». In this case
it is not obvious if mutuum is possible of the money, which hag
not been handed over yet by my debtor. The only conclusion oue
can draw on basis of these scholie is that in eastern lawscliools
the application of the condictio has been extended. Tn case of
unjustified enrichment a daetio is no longer required, in case of
awikuasn the real aspect may no longer be required. If Kaser is in
the right and the eastern lawschools have generalized the con-
dictio, then the difference between praetorian and civil actions
vanishes, in that sense, that one can make use of the condictio
in all cases and that texts by classical jurists, which originally
did not deal with the condictio could be placed by the compiloers
under a title: concerning the condictio. In view of all these consi-
derations we can conclude that in our opinion it is notf a hard
and fast truth that the action granted by Celsus is a condictio
as has generally been assumed in scholarly literature up to the
present day. No da?io has faken place, the action iy founded in
“the good and the fair’ and the action is not mentioned Ly nawie.
Actually there iz another possibility. In the text itself there
are words which give us an indication of this alternative. We
are referring here to the argument that ‘my money reached yon'
and the action we have in mind is not the civil condictio but a
praetorian action for the recovery of the enrichment, called the
actio in id quoed pervenit. Tn scholarly literature there is still
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&leement at which point of time these actions penetrated in
rgte law. ‘FPhey orviginate from the criminal trials for repe-
we. However, in the texts of a number of high eclassical
its such as Galus, Julian and Marcellus we can come upon
s of them (). As a great point of difference, it can be obser-
that these texts are concerned with an action to sue the
of the imposter and the extortioner. However, there is also
int of agreement, Why should one resort to this particular
n 7 This can be accounted for in various ways. In case of
wetio quod metus ceusa only the amount of the enrichment
be obtained af the time of the litis confestatio, which will
ably be much smaller than at the time of the delict. Not all
ong are passively transimissible and many of them are subject
imitation period. As a consequence, the vietim comes off a
. In order to prevent this, the praetorian action may serve
“solution. The same can be said for our text: a transfer of
erty occurs without any legal justification. But a civil con-
io requires a detio, which certainly did not take place in this
¢ Therefore it is by no means out of the question that Celsus
is alluding to it. The text leaves 18 in the dark with respect
the art, the technique, Celsus uses, What is conveyed by the
tds of the Digest ig the genius and the purpose of the law,
imt is to say, that he who iy unjustified enriched can be sued.
e premise is fixed. Tt is ‘the good and the fair’, which serves
correct, positive law. The final inference is also flxed viz. that
action should be granted. What takes place in between the
emise and the inference is concealed in obscurity. Doubts can
emain whether Celsus’ mode of thought is inspired either by
il or by praetorian law. Traditionally legal science has always
en in favour of the former. We hope we have succeeded in
'owing a new light on thig view and in pointing out that it is
10 means impossible that the action granted by Celsus is not
e civil condictio but a practorian action for the recovery of the
richment.

20) Ty, £219; D4.218; D40.13.2.



